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The trustee sought to recover transfers as preferential or
fraudulent made to defendants during the extended preference
period.  The court granted the trustee’s motion for partial
summary judgment, finding that the debtor was insolvent at the
time of the transfers.  

All of the financial statements at the approximate time of
the transfers established that the debtor was insolvent in a
balance sheet sense for approximately two years prior to the
bankruptcy.  All of the debtor’s executives perceived the debtor
to be insolvent in a balance sheet sense at the time of the
transfers.  The court rejected defendants’ objection that the
motion was not supported by admissible evidence holding that Fed.
R. Civ. P. 56(e) was satisfied by affidavits submitted. 
Defendants submitted no evidence to controvert the trustee’s
evidence of insolvency and the court could draw no reasonable
inference in favor of solvency at the time of the transfers. 

Just weeks before the involuntary petition and about the
time the debtor ceased operation, the debtor conveyed most of its
physical assets in a complex transaction resulting in a reduction
of its debt.  If the bankruptcy schedules were augmented to
reflect values of assets transferred, the debtor would be
marginally solvent.  The court rejected as speculative
defendants’ argument that this analysis suggested that the assets
and liabilities shown in the prior financial statements were
respectively understated or overstated so as to raise a fact
issue as to solvency at the time of the transfers.  The court
noted that assets owned by third parties are not relevant to the
issue of debtor’s solvency.  
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